[image: image1.jpg]ADMINISTRATIVE DECISION

Selby Community Association, Ine. ASSESSMENT DISTRICT: First
P.O. Box 599 NC NUMBER: 2008-0334-N
Mayo, Maryland 21006 PREMISE: 0 Cedar Grove Avenue

Edgewater, Maryland

BACKGROUND

This Administrative Decision is the direct result of the application of the Selby
Community Association, Inc. to register a community clubhouse at 0 Cedar Grove
Avenue, Edgewater, Maryland as a nonconforming use pursuant to Article 18, Section
15-101 of the Anne Arundel County Zoning Ordinance. Such registration is a
prerequisite to obtaining a Zoning Certificate of Use, as required by Article 18, Section 2-
202 and to applying for a special exception to expand a nonconforming use under Article
18, Section 15-103.

The administrative process in this case was undertaken in accordance with the provisions
of Aticle 18, Section 15-101, which charges the Office of Planning and Zoning with the
responsibility of determining the lawful nonconforming status of each applicant’s use.
This has resulted in the compilation of documents, maps, photographs and other material
supplied to or collected by this Office. The material supports the following findings of
fact.

The subject site consists of 30,225 square feet more or less. It is located with 144 feet of
frontage on the east side of Bay Street and 124 feet north of Cedar Grove Avenue in
Edgewater. It was improved with an irregularly shaped one-story structure, ball courts,
picnic and playground area and parking lots.

The property is identified as Parcel 37 in Block 11 on Tax Map 60. The site is further
described in a Deed recorded in the Anne Arundel County Land Records at Liber 20289,
Folio 49. The subject site is currently zoned OS — Open Space District, is in the critical
area overlay and designated as a limited development area (LDA).

The subject property is utilized as a community clubhouse with the following uses and
facilities:

An irregularly shaped one-story structure approximately 149 feet by 44 feet with
3,836 square feet of enclosed area, with a 1,302 square feet open porch along the
waterside, used as a community clubhouse.

In order to qualify as lawfully nonconforming, each use of the subject property must
satisfy the provisions of Article 18, Title 15 of the 2005 Zoning Ordinance. Section 15-
104 requires that a lawful nonconforming use terminate when the use ceases operation for
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twelve consecutive months or when the scope of the use is so significantly reduced
during the 12-month period as to change its nature of character. Further, Section 15-101
(c) states that there is a rebuttable presumption that a use in existence continuously for a
period of 30 years is a nonconforming use.

ZONING HISTORY

Auhenmeufndopnouofﬂwl%llnnnummmm property was zoned B2
- Cottage, Detached Dwelling District. Section 13-339.1 of the 1952 Zoning Ordinance
permitted community buildings, private community beaches, and piers by special
exception.

As a result of the first comprehensive rezoning for the First Assessment District effective

30, 1971, the subject property was rezoned OS — Open Space District. Section

13-319.1 of the 1971 Zoning Ordinance permitted public beaches and recreational

structures consistent with the objectives of an Open Space District in conjunction with
the Open Space uses.

wmmmmmwmufuurmmmm
October 23, 1988, the OS — Open Space District mnm;wareumedmlhepmpeﬂy
Section 6-205 of the 1985 Zoning Ordinance permitted recreational structures consistent

with the objectives of an Open Space District in conjunction with the Open Space uses.

‘The third and most recent comprehensive rezoning is the result of the Edgewater/Mayo
Small Area Plan cffective June 3, 2002. OS — Open Space District zoning classification
was retained on the subject property. On May 12, 2005 the Zoning Ordinance was re-
codified. Section 18-9-202 of the 2005 Zoning Code describes the permitted, conditional,

and special exception uses allowed in the OS — Open Space District. Community
are not a permitted, iti or special exception use allowed in the OS —
Open Space District.

Therefore, the applicant has the burden of proof to show that the nonconforming use
existed on the subject property prior to May 12, 2005, and that the community clubhouse
use of the property continued without cessation in use of more than twelve consecutive
‘months to the present date.

The following evidence was submitted by the lpplmm or collected by this Office to
substantiate the continued use of the subject property:
« Copy of Deed conveying the property from Youth Development Foundation, Inc.

to The Selby Community Association, Inc., dated July 10, 2008, recorded in Book
20289 at Page 49 with attachments.
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Copy of Plat of Selby on the Bay surveyed by James C. Hobday C. E. dated
October 1932 plat number 554 recorded in Book number 10 at page 16.
Additional plats of the Selby on the Bay undated.

Copy of Selby Community Association Constitution and By-Laws dated
September 1, 1974 with updates through August 20, 2000. One Amendment dated
December 1961 included a Clubhouse Chairman who was responsible for the
operation of the clubhouse including activities.

Copy of Anne Arundel County Code Article 6 Title 2 Section 2-104 that
established Selby on the Bay as a Special Community Benefit District.

Copy of letter from the Owners and Developers Selby On The Bay Properties
Company dated February 9, 1932. The letter announces the plan for
improvements at Selby on the Bay including “construction of a permanent and
beautiful building to be used as a club house and recreation center.”

List of lots owned by the Selby Athletic Association and lots owned by the Selby
Community Association.

Copy of the Articles of Incorporation and Constitution and By-laws for the Selby
Athletic Association, Inc. voted and accepted on February 1, 1998.

Copy of Location Survey of the Selby Bay Clubhouse prepared by Bay
Engineering dated January 24, 2008. The survey depicts an irregularly shaped
club house that is approximately 149 foet by 44 feet with a concrete area
approximately 70 feet by 14 fect and a smaller concrete area approximately 42
feet by 7 feet both on the water side of the building. The survey states that the
total site area is 34,455 square feet with 5,070 square feet of impervious surface.

Copy of elevations and floor plan for the original Club House.

Copy of Special Purpose Plat Stakeout Record of Clubhouse dated August 4,
2004 and recorded in Plat Book 10 at Page 16. The plat indicates that the
clubhouse lot is .4061 acres more or less and 17,690 square feet more or less.

Copy of Description of a Parcel of Land Known as the Clubhouse Lot Selby on
the Bay prepared by David Green trading as Survey Associates dated August 5,
2004.

Picture of the Clubhouse taken at an angle from the beach dated April 17, 1999.
The photo shows the clubhouse with its roofed concrete areas on the waterside of
the clubhouse with grills and soda machine. In front of the clubhouse is a utility
pole and volley ball net.
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Copy of letter from the Selby Community Association, Inc. to Anne Arundel
County Amusement License Inspector dated June 11, 1964, seeking approval for
weekly Saturday night Bingo.

Copy of articles printed in 1968 reporting various activities at the Clubhouse
including dinners, rummage sales, luncheons and a weiner roast.

Copy of an article in the October 9, 1968 Evening Capital titled Children’s
Hallowe’en Party to be Held at Clubhouse.

Copies of letters from 1970 to 1972 requesting permission to use the Clubhouse
for various purposes.

Notices of community events at the Clubhouse crab feasts, Halloween Party
(1998).

Copy of a letter dated May 26, 1973 transmitting the Non-Profit Organizations
Application for a Certificate of Exemption based on the fact that all money raised
is used to maintain the clubhouse, roads, beach, and community improvements.

Board Meeting Minutes that include reports of the Clubhouse Chairman 1975.

Copy of March 15, 1998 newspaper article Selby Residents Lose Their Beach
reporting that the Youth Development Foundation, the owners of the community
beach, installed new locks, chains and signs on the property. The article goes on
to report that the Selby Community Association has filed a contempt of court
injunction to regain control of the clubhouse.

Copy of July 30, 1998 newspaper article reporting that the residents still have
been permited to bathe and tan on the beach but have been prohibited from using
the clubhouse.

Copies of e-mails in 1998 pertaining to conflict between the owner of the
clubhouse property, Jim Harrington, and the community members regarding
access to and use of the clubhouse.

Copy of January 1999 Meeting Brief pertaining to the changing of the locks and
codes locking the building so that the meeting was relocated to the Bayside
Restaurant.

Copy of e-mail notice of a “Paint the Clubhouse™ party on November 13, 1999 for
insurance coverage purposes.
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Copy of The Capital titled Selby Gains in Clubhouse Suit dated May 14, 2001
reporting that Selby on the Bay residents were granted the right to free and
unobstructed use of the clubhouse building. The article reports that the
“clubhouse was used for everything from association meetings to dances, and a
snack bar used to operate out of it.”

Photos of events at the Clubhouse including May Day 2000, Halloween 2002,
Elections 2005 (on the porch with windows boarded).

Copies of Selby Community Association, Inc. Financial Statements 1963 through
2002 with an entry under expenses for clubhouse maintenance and equipment.

Copy of Selby Community Association Clubhouse Reservation Form and log of
Clubhouse Use February 1, 2002 through November 2, 2002.

Copy of invitation for a 40 birthday party November 16, 2002 at the Selby
Community Clubhouse.

Copy of Bay Winds, the Selby Community Association, Inc. newsletter dated
March/April 2003 announcing Clubhouse Improvements (cleaning and painting
the Clubhouse) and who to contact for Clubhouse reservations.

Copy of October 1, 2004 to September 30, 2005 news letter reporting that the
Halloween Party will be on the Clubhouse porch.

Copy of Memorandum Opinion in Selby Community Assoc. v. Harrington, et al.
dated May 10, 2001 enjoining the Youth Development Foundation from placing
any restraint on the free and unobstructed use of the clubhouse. The facts include
that the members of the community have made use of the clubhouse since it was
built in 1932. In 1938 in Robey v. Williams Realty Co. Judge Clark granted an
casement to the community to the property. In January 1998 the community was
locked out of the clubhouse by the owner, Youth Development Foundation.

Copy of Anne Arundel County Fire Department Inspection Violation Notice dated
October 5, 2003 and fax cover sheet to the Youth Development Foundation giving
notice of violations. The notice states that the building is deemed unsafe for
occupancy due to damage from Hurricane and outstanding violations.

Picture of the Selby on the Bay Community Beach and Park dated May 22, 2005
showing the clubhouse from the road.
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* Copy of Bay Winds newsletter dated Summer 2006 announcing the Annual
Meeting of the Selby Community Association on August 20, 2006 to be held on
the Selby Clubhouse porch.

= Copy of Bay Winds newsletter dated Summer 2007 announcing the Annual
Meeting of the Selby Community Association on August 19, 2007 to be held on
the Selby Clubhouse porch.

* Copies of State of Maryland Department of Assessments and Taxation records
beginning in 1991. The records show the clubhouse as an irregularly shaped
building approximately 149 feet by 44 fect with open porch along the waterside
with 3,836 square feet of enclosed arca, and 1,302 square feet of open porch area,
a brick fireplace. A pier is listed as an accessory structure. The land is listed as
30,225 square feet mostly open space. Notes indicate that the building was
destroyed by fire September 17, 2007.

= Copy of Order of Court and Opinion of Court in Roby v. Williams Realty Co.,
Inc. dated March 31, 1938.

= Copy of Agreement and Contract for Sale of Real Property dated November 13,
2003.

= Copy of the Minutes of the May 14, 2005 meeting located on the Selby
Clubhouse porch.

= Copy of the Fall 2006 newsletter. The letter reports that “While Clubhouse
ownership is still in litigation, we cannot use it for parties or other functions.
However, residents are still welcome to use the beach for parties and get-togethers
even though there is no access to running water or electricity.”

= Copy of November 2007 newsletter announcing that the Clubhouse was almost
completely destroyed by fire on the evening of September 17, 2007.

* Rendition of the New Selby Community Clubhouse dated July 12, 2008.

Aerial photographs reviewed by this Office show the existing improvements consisting of
an irregularly shaped one-story structure on the following photographs:

1952 - AHR-4K-14 Map Optix
1962 - 19-362 1995 2005
1970 - 21-12 1998 2007
1984 - 19-16 2000
1990 - 10-14 2002
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DISCUSSION

In order to qualify as lawfully nonconforming, the use of the subject property must have
existed at a time when such use was permitted and the use must have remained
continuous (without a lapse of more than twelve (12) consecutive months). The first
Comprehensive Zoning of Anne Arundel County was enacted on July 1, 1952. In 1952
this property was zoned B2 — Cottage District, which permitted community clubhouses as
a special exception use. As a result of the first comprehensive rezoning for the First
Assessment District effective December 30, 1971, the subject property was reclassified as
0S — Open Space District, which permitted community clubhouses. OS — Open Space
District is the current zoning. On May 12, 2005 the Zoning Ordinance was re-codified
and did not include i as a permitted, iti or special
exception use on the OS — Open Space District. Therefore, the evidence must support
use of the property as a clubhouse prior to May 12, 2005 and that the use continued
without cessation in use of more than twelve consecutive months to the present date.

The evidence presented by the Applicant provides a comprehensive picture of the history
of the Selby on the Bay Community Clubhouse which has been the subject of several
court cases. On February 9, 1932 the owners and developers of Selby on the Bay
Properties Company announced plans for the construction of a permanent clubhouse and
recreation center. The clubhouse contained a main hall, kitchen, snack bar and
concessions area, restrooms and storage. Over the years, despite the fact that the property
was privately owned, the community had unrestrained use of the clubhouse and property.
The uses of the clubhouse consisted of community events such as meetings, yard sales,
bake sales, crab feasts and parties, and private events such as parties and weddings.

In 1996 the Youth Development Foundation received the clubhouse by donation. The
community continued to use the clubhouse without an obstruction until January 1998
when the Youth Dy on locked all ity members out of the
clubhouse. After court action the community was again allowed to retumed to the
clubhouse on May 10, 2001. Once again the clubhouse was used for community and
private events.

Although the clubhouse was damaged by Hurricane Isabel in 2003, the community
continued use of the building. The community newsletter, Bay Winds, reported that the
annual meeting of the Selby Community Association was held on the clubhouse porch in
the summer of 2006 and 2007. In the November 2007 the newsletter reported that the
clubhouse was almost completely destroyed by fire on the evening of September 17,
2007. On July 10, 2008 the Youth Foundation conveyed the subject property to the Selby
Community Association.

Based on the evidence provided, it appears that the Selby Community Clubhouse existed
on the property before May 12, 2005, and that the property had been continuously used as
a community clubhouse until the clubhouse was almost completely destroyed by fire
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Section 18-15-104(a) provides, “a nonconforming use terminates when the use ceases
operation for 12 consecutive months ... In calculating the cessation of use, the Planning
and Zoning Officer may not include periods of time of not more than two years in which
the use ceased because of govemment action, firc, or natural catastrophe, provided that
the cessation was not caused by the property owner.”

Therefore, it is the decision of the Office of Planning and Zoning that a lawful
nonconforming use DOES exist on the subject site and that the extent of use is as
follows:

An irregularly shaped one-story structure approximately 149 feet by 44 feet with
3,836 square feet of enclosed area, with a 1,302 square feet open porch along the
‘waterside, used as a community clubhouse.

Aticle 18, Title 15-101 (d) requires the Office of Planning and Zoning to determine
whether the use may be registered as a nonconforming use and to classify the
nonconforming use based on the zoning district in which the use would be allowed. If
the use is specified in more than one zoning district, the Office of Planning and Zoning
shall classify the use based on what it considers to be the most appropriate district.
Therefore, it is the decision of the Office of Planning and Zoning that the nonconforming
use of the subject property is hercby classified as a RS — Residential District Type
nonconforming use.  All other use on the subject property must conform to the
requirements set forth in the Zoning Code for an OS — Open Space District

This Administrative Decision shall be binding unless appealed to the Anne Arundel
County Board of Appeals within thirty (30) days, as provided by Article 3, Subsection 1-
104 (c) (Appendix B, Rule #2-101 of the Board of Appeals of Anne Arundel County as
revised in 2001).
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