SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agreement and Mutual Release is made this 12th day of April, 2000 by and between Jane Boger Daugherty of P.O. Box 37, Vina, California 96092, David Rhoades Boger of 614 Fraser Lane, Staunton, Virginia 24401, Michael Dan Boger (also known as Dan Boger) of 2921 Wythe Court, Woodbridge, Virginia 22191, Douglas J. Boger of 771 Cherry Tree Lane, Warrenton, Virginia 22186, and the Selby Trust, Douglas J. Boger and David Rhoades Boger, Co-Trustees (Douglas J. Boger and David Rhodes Boger are the successor Trustees of the Selby Trust under a Trust Agreement dated January 15, 1973 and recorded among the land records of Anne Arundel County in book 2557, page 432, and an Amendment thereto dated January 15 1993 and recorded among the land records of Anne Arundel County, Maryland in book 6602, page 364), (collectively, “Bogers”) and the Selby Community Association, Inc. (the “Community Association”) and Selby Athletic Association, Inc. (the “Athletic Association”) (collectively, the “Associations”).

Witnesseth:

RECITALS

A. Disputes have arisen between the parties concerning the ownership of that real property identified on a Plat recorded among the land records of Anne Arundel County, Maryland as Plat No. 554, Book 10, Folio 16, a copy of which is attached hereto and incorporated herein by reference Exhibit A, (hereinafter referred to as the “Property”).

B. The parties hereto have resolved the aforesaid disputed, without admitting the truth of the allegations raised by the other and specifically denying the same.
C. As part of the resolution of the aforementioned disputes, the parties have agreed to enter into this Agreement.
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D. Each of the parties hereto is represented by counsel in connection with the settlement of these disputes and entering into this Agreement and warrants and represents that they, he, she, or it has made all necessary investigations into the factual premises hereof and into all matters being released hereby and further warrants that they, he, she, or it has the requisite authority to enter into this Agreement.
NOW THEREFORE, for and in consideration of the mutual promises contained herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each party, including but not limited to the resolution of the above-recited disputes, each of the parties hereto undertakes and agrees as follows:

1. Each of the above recitals is incorporated as a substantive provision and not merely as a recital.

2. The Community Association is a Plaintiff in Case No. C-98-44166 currently pending in the Circuit Court for Anne Arundel County and has, in that case, claimed ownership of the “Club House” lot as shown on the said Plat 554 by adverse possession and, in the alternative, has claimed that it has acquired a prescriptive easement to the free and unobstructed use of the “Club House” lot and of the club house building located thereon. Record title to the “Club House” lot was previously transferred by the Bogers to the Youth Development Foundation, Inc. a Defendant in the said case. Notwithstanding anything to the contrary contained herein, nothing in this Agreement is intended to nor shall affect in anyway the Community Association’s adverse possession or prescriptive easement claims with respect to the “Club House” lot or the club house building.
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3. The Athletic Association warrants that it is validly established and recognized by the Internal Revenue Service as a section 501 (c)(3) organization and will, upon demand, produce such evidence as may reasonably satisfy the Bogers thereof. This includes both an interim ruling and final determination letter as and when issued by the Internal Revenue Service.

4. The Associations agree that they will not dispute that the Bogers and the Selby Trust, in whose name the Property is titled, are individually or beneficially the owners of the Property, as defined herein, with the exception of the “Club House” lot and Lots 31H and 132K, record title to which was previously transferred by the Bogers to the Youth Development Foundation, Inc. The parties agree however that the Bogers’ ownership of the Property is subject to the effect of an Order of the Circuit Court for Anne Arundel County dated March 31, 1938 in equity Case No. 7457. The Bogers warrant and represent that they have full power and authority to enter into this Agreement and to execute and deliver all Deeds necessary to transfer the Property to the Athletic Association as provided herein.

5. The Bogers, individually and collectively, for themselves, for the Selby Trust representing their interest in the property, and for their respective personal representatives, heirs, successors and assigns from any and all manner of actions, causes of action, suits, proceedings, debts, dues, contracts, judgments, damages, costs, claims and demands of any kind, whether at law, equity, admiralty or mixed, which they, he, she, or it ever had, now have or may hereafter have against them or any of them, whether known or unknown, whether accrued or unaccrued, whether contingent or matured, by reason of any action, failure to act, cause or thing whatsoever, 
(End of page 3)

including, without limitation, any matters arising from or in any way relating, whether directly or indirectly, to the Property or arising from or in any way relating, whether directly or indirectly, to any indemnification by the Community Association under a certain Right of Entry Agreement recorded among the land records of Anne Arundel County in book 5797, page 128, occurring from the beginning of the world until the date of this Agreement.

6. The Associations, for themselves and their respective successors and assigns, do hereby remise, release and forever discharge the Bogers, individually and collectively, the Selby Trust representing the Bogers’ interest in the Property, and for their respective personal representatives, heirs, successors and assigns from any and all manner of actions, causes of action, suits, proceedings, debts, dues, contracts, judgments, damages, costs, claims and demands of any kind, whether at law, equity, admiralty or mixed, which the Associations, and their respective successors and assigns, ever had, now have or may hereafter have against the Bogers or any of them, whether known or unknown, whether accrued or unaccrued, whether contingent or matured, by reason of any action, failure to act, cause or thing whatsoever including without limitation,  any matters arising from or in any way relating, whether directly or indirectly, to the Property, occurring from the beginning of the world until the date of this Agreement.
7. The Bogers agree that on a schedule provided below they will donate by quitclaim deed all their right, title and interest, without further consideration, in and to the following lots, roads and property to the Athletic Association: Lots 29, 30, 32, 33, 36, 37, 38 and 39 in block H and Lots 129, 130 and 131 in block K as shown in Plat No. 554; as well as all that property that is bounded by Selby Bay, by block K as shown in Plat No. 554, by First Avenue and by Lots 55-59 as shown on Plat No. 436 recorded in book 8, folio 18, a copy of which is attached 
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hereto and incorporated herein by reference as Exhibit B (said property also being shown as a crosshatched area on Exhibit C attached and incorporated herein); and also the roads shown on said Plat No. 554 as Bay Street and Cedar Grove Avenue. Such donations shall be made by the Bogers provided that the Athletic Association maintains in effect at the time the donations are made its designations as a 501 (c)(3) organization by the Internal Revenue Service. The Athletic Association agrees that it will cooperate with the Bogers as is reasonably necessary to effect the donations as charitable gifts, including but not limited to executing any necessary documentation required by the Internal Revenue Service to confirm the gifts. The timing and designation of the lots to be donated in any one year shall be at the sole discretion of the Bogers. However, Lots 32H, 37H, and 38H shall be donated effective in calendar year 1999 to the Athletic Association, at least one additional lot shall be donated in each calendar year thereafter and all remaining property, roads and lots that have not been previously donated shall be donated to the Athletic Association in calendar year 2006.




If the Athletic Association should lose its 501 (c)(3) status at any time within 4 years after the last parcel of property is donated, then in such event the property shall be promptly contributed by the Athletic Association to another organization having a 501 (c)(3) status so that the donation remains in effect. In the event that the property is not conveyed to another 501 (c)(3) organization, then within 90 days of revocation of its 501 (c)(3) status, the Athletic Association will reconvey the property to the Bogers.
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8. The Bogers warrant and represent as follows:

a. None of the Bogers have any affiliation with the Youth Development Foundation, Inc., as a Director, Trustee, Officer, Employee or in any other capacity except as otherwise disclosed herein and the Bogers agree not to become so affiliated until such time as the pending litigation in Case No. C-98-44166 has been finally settled or decided.

b. The Bogers hold record title to all of the Property except for the “Club House” lot and Lots 31H and 132K, which were previously transferred to the Youth Development Foundation, Inc.  The Bogers’ title is subject to the effect of the aforesaid Order of the Circuit Court for Anne Arundel County in equity Case No. 7457 but is otherwise free and clear of any kind of encumbrances.

c. The Bogers, and each of them, do not have or make any claim to have any legal or equitable ownership interest, security interest, reversion interest, right of refusal, option or any other interest whatsoever in all or any part of the “Club House” lot or in the improvements located thereon. In the event that the Bogers, or any of them, should at any time before January 1, 2010, acquire any such interest, the Bogers agree to forthwith transfer and assign such interest, without further consideration, to the Athletic Association.

d. The Bogers, individually and collectively, agree that they will not grant, transfer, donate, convey, assign, encumber, lease or otherwise alienate or 
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dispose of all or any part of their interest in the Property, or any part of thereof, except as provided in this Agreement.

e. The Associations have entered into this Agreement in reliance upon the above representations and warranties made by the Bogers, upon the Bogers’ agreement to donate the Property as provided herein and upon any and all other covenants, representations and warranties made by the Bogers in this Agreement.

9. This Agreement shall apply to and be binding upon each of the parties hereto and upon their respective heirs, personal representatives, successors assigns.

10. All taxes and other public or governmental charges or assessments shall be apportioned with respect to each lot as of the date of transfer. The Athletic Association will be responsible for costs of recording the deeds except that any transfer and recordation taxes will be paid by the Bogers

11. If the Bogers fail to transfer the Property on the schedule as provided herein, or otherwise materially breach any provision of this Agreement, the Associations may pursue an action for damages and/or specific enforcement of this Agreement or, in an alternative, the Associations may declare the Agreement null and void and have no further obligations hereunder, provided however that the release set forth in paragraph 5 above shall remain in full force and effect. If the Associations or either of them shall materially breach any provision of this Agreement, then in such an event the Bogers may pursue an action for damages and/or specific performance of this Agreement or, in the alternative, the Bogers may declare the Agreement null and void and shall have no further obligations hereunder, provided however that the release set 
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forth in Paragraph 6 above shall remain in full force effect. If any lot owner(s) in the Selby Bay Community, other than the Youth Development Foundation, Inc. shall bring an action against the Bogers claiming that the Bogers do not own the Property, with the exception of the “Club House” lot and lots 31H and 132K, and if such action is not dismissed with prejudice within 30 days after notice to the Associations that such action has been filed, the Bogers may declare this Agreement null and void and shall have no further obligations hereunder, provided however that the releases set forth in paragraphs 5 and 6 above shall remain in full force and effect.

12. The Associations hereby indemnify and hold harmless the Bogers from any and all liability that the Bogers may have with respect to any of the Associations activities on those parts of the Property to which the Bogers hold record title, and the Associations further agree to provide and maintain adequate liability insurance on such property in the minimum amount of $500,000.00. The Bogers shall be named as additional insureds on such policy.

13. The parties hereto acknowledge that execution of this Agreement by facsimile shall be binding upon the parties hereto as if executed in the original.

14. The parties shall at any time and from time to time hereafter, execute, acknowledge and deliver to the other party any and all instruments and assurances that the other party may reasonably require for the purpose of giving full force and effect to the provisions of this Agreement.

15. As a material part of this Agreement, the parties acknowledge that this Agreement represents the entire Agreement between the parties with respect to the matters set forth herein, all prior agreements being merged herein, except the Right of Entry Agreement recorded in book 
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5797 at page 128 among the land records of Anne Arundel County, which remains in full force and effect.

16. This Agreement may only be modified in writing by all parties hereto.

IN WITNESS WHEREOF, each of the parties has hereunto set his, her, or its hand and seal 

as of the first date hereinabove recited.









Witnessed by:

(Signed)






(Signed)

JANE BOGER DAUGHERTY



OPAL L. DAUGHERTY

(Signed)






(Signed)

DAVID RHOADES BOGER




BRENDA T. SCHULER

(Signed)






(Signed)

DOUGLAS J. BOGER




ERIC L. REYNOLDS

(Signed)






(Signed)

MICHAEL D. BOGER




ERIC L. REYNOLDS

THE SELBY TRUST

BY: (Signed)






(Signed)

DOUGLAS J. BOGER,           TRUSTEE


ERIC L. REYNOLDS

BY:(Signed)






(Signed)

DAVID RHOADES BOGER, TRUSTEE


BRENDA T. SCHULER

SELBY ATHLETIC ASSOCIATION, INC.

BY:(Signed)






(Signed)


JOY LONG






HARRISON WETHERILL, JR.

ITS: PRESIDENT







SELBY COMMUNITY ASSOCIATION, INC.

BY:(Signed)






(Signed)


SUSAN B. LANIER





HARRISON WETHERILL, JR.

ITS: PRESIDENT
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Attachments: (incorporated into this agreement)

Exhibit A – Plat No. 554, Book 10, Folio 16, Speed 18

Exhibit B – Plat No. 436, Book 8, Folio 18, Speed ?

Exhibit C – Plat No. 554, Book 10, Folio 16, Speed 18 (showing ball field with lines running thru it)

