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COMPLAINT


Selby Community Association, Inc. (hereinafter “Selby”), Plaintiff, by Hartman and Egeli, LLP and Matthew A. Egeli, its attorneys, sues Youth Development Foundation, Inc. (hereinafter “YDF”), Defendant, and states:

1. Selby is a non-profit community association, formed under the laws of the State of Maryland, which is the community association for the residential community of Selby-on-the-Bay, located in Edgewater, Maryland.

2. As the community association for the Selby-on-the-Bay community, Selby’s purposes include organizing the homeowners of the Selby-on-the-Bay community, to administer the special tax district created by Anne Arundel County, and to improve, supervise, repair and maintain the community beach, clubhouse, athletic fields and park.

3. Selby has for over sixty years occupied and used the community beach, clubhouse and park for the benefit of the residents of the Selby-on-the-Bay community, and has conducted athletic events, community association meetings, community fairs, celebrations and other community activities during this time period.

4. Selby’s right to use the community beach and park was confirmed by the Circuit Court for Anne Arundel County in the case of Howard R. Robey and Frances Robey, his wife v. Williams Realty Co., Case Number 7457, Equity, in which the Court, in the Opinion of Court and Order of Court dated March 31, 1938, determined that each lot holder in the Selby community had an easement in the community beach and park:

for all ordinary Beach and Park purposes. . . . to the exclusion of the general public or strangers, for as to such persons the rights of the owners of the easement itself, in any manner consistent with the rights of the dominant tenement; but any use, of a character adverse to that of the owner of the easement is actionable without proof of special damages.

5. The Circuit Court further stated, in pertinent part:

[T]he Defendant, its successors and assigns be and they are hereby perpetually enjoined from placing any restraint upon the use by Howard R. Robey and Frances S. Robey, and all other lot owners in Selby-on-the-Bay similarly situation, to the free and unobstructed use of the “Community Beach and Park” and the easement therein . . . . the Defendant, the Williams Realty Company, Inc., a body corporate, its successors and assigns be and they are hereby perpetually enjoined from using any portion of the land . . . as a commercialized public bathing beach . . . and they are hereby perpetually enjoined from selling, free of said easement of servitude, any property located within the boundaries as aforesaid.

6. The Circuit Court’s decision in favor of Selby was affirmed by the Court of Appeals of Maryland in Williams Realty Company, Inc. v. Howard R. Robey, et ux., 175 Md. 532, 2 A.2d 683 (1938).

7. From the dates of the court decisions in the Williams Realty litigation and until 1998, Selby and the residents of the Selby-on-the-Bay community enjoyed the use of the community beach, clubhouse and park. 

8. YDF is a Virginia non-stock corporation which, as the result of a deed dated December 26, 1996, and recorded among the Land Records of Anne Arundel County at Liber 7729, folio 244, became the holder of fee simple title to property that included the Selby-on-the-Bay community beach, clubhouse and park.

9. During early 1998, YDF replaced the locks on the doors to the Selby clubhouse, removed the building’s security system, and placed “No Trespassing” signs on the building, with the intent to deny the residents of the Selby-on-the-Bay community the use of the community clubhouse.

10. Selby and certain individual residents of the Selby-on-the-Bay community, believing that the actions of YDF were in direct conflict with the decisions in the Williams Realty litigation, filed suit seeking injunctive relief against YDF in the case entitled Selby Community Association, Inc. v. James Herrington and Youth Development Foundation, Inc., Case No. C-98-44166.

11. The Circuit Court, in an order entered on May 10, 2001, concluded that Selby and the other plaintiffs, were “entitled to summary judgment as a matter of law [on Count IV of their Complaint] and [YDF is] enjoined from placing any restraint upon the free and unobstructed use of the clubhouse.”

12. The Circuit Court’s decision in favor of Selby was affirmed by the Court of Special Appeals of Maryland in the unreported decision entitled Youth Development Foundation, Inc. v. Selby Community Association, Inc., et al., No 768, September Term, 2001, and the case was remanded back to the Circuit Court to resolve the remaining issues in the case.

13. Upon Case No. C-98-44166 being remanded back to the Circuit Court, Selby and YDF, through their counsel, continued with the litigation, but also to make a concerted effort to resolve their issues and disputes reaching a settlement agreement that involved having Selby purchase YDF’s title to the community beach, clubhouse and park.

14. The settlement discussions between Selby and YDF reached a successful conclusion during the pretrial settlement conference that took place at the Circuit Court for Anne Arundel County on November 12, 2003. Present during the pretrial conference, which was scheduled before Judge Silkworth, were various members of the Selby Board of Directors, Harrison Wetherill, Esquire and Matthew Egeli, Esquire, the attorneys for Selby, Mary Facella, an officer and authorized agent of YDF, Kimberly N. Tarver, Esquire, the attorney for YDF, and William M. Simmons, Esquire, the court-appointed mediator.

15. The pretrial settlement conference culminated in all of the parties signing the Agreement and Contract of Sale for Real Property (hereinafter “Agreement”), a true copy of which is attached hereto as Exhibit A and incorporated herein by reference, in which Selby and YDF entered into a binding agreement for the purchase of the Clubhouse Property, as the property is defined in Section 2 of the Agreement.

16. Selby paid YDF the $15,000.00 deposit that is set forth in Section 4 of the Agreement.

17. The method by which the Purchase Price for the Clubhouse Property would be established is set forth in Section 3 of the Agreement. The basic valuation formula began with Selby and YDF each selecting an appraiser to determine the fair market value of YDF’s fee simple interest in the Clubhouse Property and, if the Purchase Price was not established in the meantime, culminated in having William M. Simmons, Esquire select a third appraiser from a list of not more than two (2) nominees each submitted by Selby and YDF.

18. The appraiser selected by Selby assigned a fair market value of $125,000.00 to the fee simple interest in the Clubhouse Property.

19. The appraiser selected by YDF assigned a fair market value of $445,000.00 to the fee simple interest in the Clubhouse Property.

20. Pursuant to the terms of Section 3 of the Agreement, Selby and YDF exchanged appraisals. Since the difference between the higher appraisal and the lower appraisal was greater than twenty percent (20%), Section 3 of the Agreement contemplated the selection of a third appraiser to establish the Purchase Price.

21. Pursuant to the terms of Section 3 of the Agreement, Selby initiated steps to have the third appraiser selected by the original two appraisers or by the parties’ respective attorneys. These efforts were unsuccessful for various reasons, including notification from Kimberly Tarver, in a letter to counsel for Selby dated June 14, 2004, that she was no longer acting as YDF’s attorney.

22. As indicated above, Section 3 of the Agreement provided, if other methods did not work, that William M. Simmons, Esquire would select the third appraiser from nominees submitted by Selby and by YDF.

23. Selby submitted its two third appraiser nominees to Mr. Simmons in a letter dated July 2, 2004.

24. YDF submitted its two third appraiser nominees to Mr. Simmons in a letter dated August 4, 2004. The nominees submitted by YDF included Mr. Terry Dunkin, an appraiser at Colliers Pinkard in Baltimore.

25. Mr. Simmons initially selected one of Selby’s nominees as the third appraiser, but the individual selected declined to provide the service. 

26. On October 18, 2004, Mr. Simmons selected Terry Dunkin as the third appraiser to establish the Purchase Price of the Clubhouse Property.

27. Selby moved forward with efforts to have Mr. Dunkin move forward with the appraisal process. 

28. To that end, Mr. Dunkin visited the Clubhouse Property on at least one occasion during December 2004.

29. Mr. Dunkin overnight mailed copies of his appraisal report to both Selby and YDF on May 8, 2005.

30. In his appraisal report, Mr. Dunkin concluded that the fair market value of the Clubhouse Property was $165,000.00.

31. In accordance with the terms of the Agreement that Selby and YDF agreed to on November 12​​, 2003, $165,000.00 was the Purchase Price for the Clubhouse Property.

32. In a letter dated May 11, 2005, counsel for Selby wrote a letter to YDF, a true copy of which is attached hereto as Exhibit B and incorporated herein by reference, in which counsel asked YDF to facilitate the scheduling of settlement on the Clubhouse Property in accordance with the terms of the Agreement.

33. YDF did not respond to counsel’s letter.

34. YDF did sent a letter to Mr. Dunkin on June 14, 2005, a true copy of which is attached hereto as Exhibit C and incorporated herein by reference, in which YDF raised various questions regarding Mr. Dunkin’s appraisal.

35. Mr. Dunkin responded to YDF’s questions in a letter dated June 17, 2005, a true copy of which is attached hereto as Exhibit D and incorporated herein by reference. Mr. Dunkin concluded that the $165,000.00 valuation for the Clubhouse Property was unchanged.

36. In a letter dated July 11, 2005, counsel for Selby wrote a letter to YDF, a true copy of which is attached hereto as Exhibit E and incorporated herein by reference, in which counsel noted that YDF’s additional questions had been resolved and in which counsel informed YDF that settlement on the Clubhouse Property had been scheduled for Friday, August 19, 2005, at 2:00 p.m., at the Law Offices of William Simmons, Esquire, 20 West Street, Annapolis, MD 21401. 

37. In a letter to Selby’s counsel dated July 25, 2005, a true copy of which is attached hereto as Exhibit F and incorporated herein by reference, YDF informed Selby, in complete disregard of the terms of the Agreement, that YDF did not consider the Agreement to be binding and stated in positive and unconditional language that the Clubhouse Property was no longer for sale.

38. Section 10.B of the Agreement provides: “If the purchase of the Clubhouse Property is not consummated because of Seller’s default or breach of any condition or term [of] this Agreement, . . . Buyer shall have the right to return of the Deposit, or, in the alternative, to pursue an action for enforcement of this Agreement and/or damages.”

39. Section 10.C of the Agreement provides: “In the event of default by either party, the defaulting party shall be liable for all costs and expenses of litigation, including reasonable attorneys fees, in connection with enforcement of the Agreement.”

Count I

(Specific Performance)

40. Selby incorporates the allegations of fact from paragraphs 1 through 39 above as if fully set forth herein.

41. At all times relevant hereto, Selby was ready, willing and able to perform under the terms of the Agreement.

42. YDF anticipatorily breached the Agreement with Selby when it repudiated the Agreement and stated that the Clubhouse Property was no longer for sale.

43. Selby has no adequate remedy at law.


WHEREFORE, Selby demands:

A. The entry of a judgment specifically enforcing the Agreement and Contract for Sale of Real Property between the parties be specifically enforced;

B. The entry of an order specifically directing YDF to transfer title and possession of the Clubhouse Property to Selby; and

C. Such other and further relief as the Court deems proper.

Count II

(Damages for Breach of Contract)

44. Selby incorporates the allegations of fact from paragraphs 1 through 43 above as if fully set forth herein.

45. As a result of YDF’s breach of the Agreement, Selby has suffered damages.

46. As a result of YDF’s breach of the Agreement, Selby has incurred attorney’s fees and costs.


WHEREFORE, Selby demands:

A. The entry of a money judgment in favor of Selby and against YDF for all damages that Selby has incurred because of YDF’s breach of the Agreement, which the damage amount should not exceed $50,000.00;

B. The entry of a judgment for attorney’s fees and costs in favor of Selby and against YDF for the attorney’s fees and costs that Selby has incurred in connection with enforcement of the Agreement;

C. The entry of an order stating that the damages, attorney’s fees and expenses awarded by the Court shall be set off against the Purchase Price for the Clubhouse Property; and 

D. Such other and further relief as the Court deems proper.
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